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RY AN, Justice
11 This case concerns whether a city court judge who has
been authorized to adjudicate crimnal msdeneanor traffic

citations issued to a juvenile can apply the Arizona Rules of

Crimnal Procedure and order a jury trial. W hold that he
cannot .

l.
12 Petitioner, fourteen-year-old David G, was involved

in a high-speed chase through the Gty of Tucson with various

Tucson Police officers and a Tucson air unit. David was
ultimately apprehended and cited for nunerous civil traffic
vi ol ati ons. He was also cited for two Title 28 crimnal

of fenses: 1) leaving the scene of an accident in violation of
Arizona Revised Statutes (“A. R S.”) section 28-664(A) (1) (1998),
a class 3 msdeneanor; and 2) reckless driving in violation of
A RS 8 28-693(A) (1998), a class 2 m sdeneanor.

13 At David' s arraignnment, the State, unaware that David
was a juvenile, advised the Tucson Cty Court judge that it
would seek jail time for the two crimnal of f enses.
Consequently, the judge appointed a public defender to represent

David! and set the matter for a pretrial conference. After

! See Argersinger v. Hamlin, 407 U S. 25, 37 (1972) (holding
“that absent a knowi ng and intelligent waiver, no person may be
inmprisoned for any offense, whether <classified as petty,
m sdenmeanor, or felony, unless he was represented by counsel at



realizing that David was a juvenile, the State wthdrew its
request for jail tine.

14 David filed a notion to dismss the crimnal offenses,
challenging the jurisdiction of the Tucson City Court to hear
juvenil e cases. The court denied the notion to dismss. Davi d
filed a second notion to dismss alleging a violation of due
process because the city court judge failed to conply with the
Arizona Rules of Juvenile Procedure. The court denied David s
notion, ruling in part, “[t]hat the Rules of Crimnal Procedure
in so far as they do not conflict with the Rules of Juvenile
Procedure guarantee the protection of due process rights.” The
court subsequently set the matter for a jury trial. See Us v.
Maricopa County Attorney’s Ofice, 201 Ariz. 71, 72, ¢ 2, 31
P.3d 845, 846 (App. 2001) (holding that reckless driving is a
jury-eligible offense under Article 2, Sections 23 and 24, of
the Arizona Constitution).

15 David then filed a petition for special action wth
the Arizona Court of Appeals. The court declined jurisdiction

with Judge Flo6rez voting to accept jurisdiction. David filed a

his trial”); Neilson v. Superior Court, 159 Ariz. 395, 396, 767
P.2d 1185, 1186 (App. 1988) (finding that a defendant has a

constitutional right to be represented by counsel if the
defendant’s “liberty is in jeopardy” (quoting Argersinger, 407
U S at 40)).



petition for review by this court. He did not request a stay.?

16 Al though David s case may have concluded by now,
making the issue in this case noot with respect to David, the
issue is one that is capable of repetition yet evades review

See In re Leon G, 204 Ariz. 15, 18 n.1, § 2, 59 P.3d 779, 782

n.1 (2002) (“Generally, this court will not exam ne waived or
noot questions. An exception exists, however, for issues that
are of great public inportance or likely to reoccur.” (citing

Barrio v. San Manuel Div. Hosp., 143 Ariz. 101, 104, 692 P.2d
280, 283 (1984) and Corbin v. Rodgers, 53 Ariz. 35, 39, 85 P.2d
59, 61 (1938))). Concluding that clarification is necessary as
to the appropriate procedures to be applied in city court for
cases involving mnors charged wth m sdeneanor traffic
of fenses, we granted review.® W have jurisdiction under Article
6, Section 5(3), of the Arizona Constitution and A RS 8§
12-120. 24 (2003).

17 A juvenile is an individual under the age of eighteen
2 David later advised this court that he had a pretrial
conference pending in this matter. It is wunclear from the

record whether the order setting a jury ¢trial remined in
ef fect. Nei t her party has subsequently advised us whether this
matter has been resolved, either by trial, change of plea, or
di sm ssal

3 Two ot her cases involving juveniles who had raised the sane
i ssue were consolidated for the purpose of deciding the issue
raised in David s second notion to dismss.



years. A RS 8§ 8-201(6) (Supp. 2003). An act committed by a
juvenile is considered delinquent if that same act “commtted by
an adult would be a crimnal offense or a petty offense.”
A RS § 8-201(10).% If committed by an adult, the charges of
reckless driving and leaving the scene of an accident would
constitute crimnal acts under Title 28. A R S. 8§
28-664(B), -693(B). Thus, because David is a juvenile, his
of fenses were delinquent acts.
A

18 The juvenile court has original jurisdiction over al
del i nquency proceedings, A RS. 8 8-202(A) (Supp. 2003), and al
offenses listed in AR S. 8 8-323(B) commtted by a person under
ei ghteen years of age. A RS. 8 8-202(E). The offenses |isted
in ARS. 8 8-323(B) include any provision of Title 28 that is
“not declared to be a felony.” A RS 8§ 8-323(B)(1) (Supp.
2003). ° Because David was cited under Title 28 for two

m sdenmeanor viol ations, the Juvenile Division of the Pima County

4 Excluded from the definition of *“delinquent act” are
offenses listed in ARS 8 13-501(A) and (B), which include
such offenses as first and second degree nurder, sexual assault,
and other serious offenses. A R S. 8§ 8-201(10).

° The other offenses listed in AR S. 8§ 8-323(B) consist of
the follow ng: purchase of alcohol; boating or gane and fish
vi ol ati ons; curfew violations; t ruancy; graffiti of f enses;
purchase or possession of tobacco; violations of any city
ordi nance; and “failure to appear related to any offense in this
section.” A RS. 8 8-323(B)(2)-(9).



Superior Court had original jurisdiction to adjudicate these
char ges.

19 Al t hough the juvenile court has original jurisdiction
over such citations, the presiding judge of the county nmay
decline jurisdiction over the offenses listed in ARS § 8-
323(B). A RS. § 8-202(E).° If such a declination occurs, the
presiding judge of the juvenile court has the discretion to
appoint juvenile hearing officers, “who nmay be magistrates or
justices of the peace.” A RS 8§ 8-323(A). Such hearing
officers “may hear and determne juvenile pretrial detention
hearings” and “process, adjudicate and dispose of all cases that
are not classified as felonies and in which a juvenile . . . is
charged with violating,” anong other offenses, “[a]ny provision
of title 28 not declared to be a felony.” A RS. 8§ 8-323(B)(1)
(footnote omtted).

110 Effective March 5, 2001, the presiding judge of the
Juvenile Division of the Pima County Superior Court declined
jurisdiction of all juvenile <civil and msdeneanor traffic
of fenses other than offenses for driving under the influence.
Adm n. Order No. 2001-01 (Feb. 26, 2001). In the same order

the presiding judge authorized city magistrates to hear those

6 This provision allows juveniles to be treated as adults for

civil traffic violations. See ARS 8 8-202(F). But as
di scussed later, for msdeneanor crimnal traffic offenses, the
juvenile nust be adjudicated under the procedures set forth in
A RS § 8-323.



matters. | d. The Tucson City Council approved the del egation
of this authority to the city magistrates in 2001. Res. No.
18865 (Mar. 26, 2001); see A RS 8 8-323(A) (requiring the
| ocal governing body to “approve the appointnment of nunicipal
judges as juvenile hearing officers”). Consequently, the city
court judge in this case, sitting as a juvenile court hearing
officer, had the authority to hear and adjudicate David s
citations.
B.

111 Del i nquency proceedings are governed by the Arizona
Rul es of Procedure for the Juvenile Court. Ariz. RP. Juv. O
1(A); Yavapai County Juvenile Action No. 7707, 25 Ariz. App.
397, 399, 543 P.2d 1154, 1156 (1975). A proceeding in the
juvenile court is generally initiated by the filing of a
referral of delinquent conduct that sets forth 1) the facts of
the juvenile’s alleged acts; 2) the juvenile' s nane, age,
gender, and address; 3) the nanes and addresses of the
juvenil e’ s parent, guardian, or custodian, if known;, and 4) if
the juvenile is in custody, the place of detention and the date
and tinme the juvenile was taken into custody. Ariz. R P. Juv.
Ct. 22(A). Upon receipt of the referral, the prosecutor has the
sole discretion to divert or defer the prosecution to a
comunity based alternative program or to a diversion program

Id. R 22(0C). If the prosecutor does not designate the offense



for diversion, the referral nust be submtted for prosecution.
Id. R 22(D). Once the referral of a juvenile who is not in
cust ody has been received by the prosecutor, the prosecutor has
forty-five days to file a petition wth the court. ld. R
25(B) (2). Notice of the petition and notice to appear before
the court nust be given in witing to the juvenile and his
parent, guardi an, or custodian. ld. R 26(A). At t endance at
the proceeding is mandatory for the juvenile and his parent,
guardi an, or custodian.’ Id.
C.

112 By statute and rule, juvenile proceedings for non-
felony offenses may be initiated “by the referral of a uniform
Arizona traffic ticket and conplaint form” rather than by
filing a formal petition. A RS 8§ 8-301(3)(Supp. 2003); see
also ARS 8§ 8-323(C) (permtting a hearing on any of the
offenses listed in AR S. § 8-323(B) to “be conducted upon .

a uniform Arizona traffic ticket”); Ariz. RP. Juv. C. 33(A
(providing for the initiation of juvenile proceedings for non-
felony offenses “by the filing of an Arizona Traffic Ticket and
Complaint, otherwise known as a citation, in lieu of a
petition”). But the Juvenile Rules of Procedure contain no

specific rules governing the adjudication of juveniles cited for

! “Upon a showing of good cause, the court my waive the

appearance of the parent, guardian or custodian . . . .” Ariz.
R P. Juv. C. 26(A).



violating any of the offenses listed in AR S. § 8-323(B)
113 The om ssion of specific procedures in the Juvenile
Rules for the adjudication of non-felony offenses was not
i nadvertent. As the coment to Rul e 33 expl ai ns:

It was the determnation of the commttee

that due to the nunber of |ower courts which

process non- f el ony of f enses, st at ewi de

procedural rules would not permt individual

counties the flexibility needed to dispose of

such cases in the nost efficient manner

possi bl e. Further, anmendnents nade to A R S

[8] 8-323, as reflected in S.B. 1024, have

clarified sone of the provisions which have

been nost troublesone for the juvenile

courts.
Ariz. RP. Juv. . 33 cnmt. The question, therefore, is whether
a city judge, sitting as a juvenile hearing officer, has the
flexibility to apply the Rules of Crimnal Procedure to
proceedi ngs brought under AR S. § 8-323.
114 David argues that only the Juvenile Rules of Procedure
can be applied. The State counters that the comment to Rule 33
authorizes the municipal courts to depart from “[s]trict
conpliance wth the dictates of the Rules of Juvenile
Procedure,” and fill the gap by applying the Rules of Crimna
Procedure. Both parties ignore the procedures described in
A RS § 8-323.

L1l
A

115 In State ex rel. Collins v. Seidel, 142 Ariz. 587,



591, 691 P.2d 678, 682 (1984), we recognized that the
| egi slature nmay enact procedural rules that supplenent, but do
not contradict, the rules the court has pronul gated. Section 8-
323 sets forth the procedures a juvenile hearing officer nust
follow in adjudicating a juvenile charged with violating any of
the offenses listed in ARS. § 8-323(B).® For several reasons,
we conclude that the procedures in 8 8-323 reasonably
suppl enent, and do not contradict, the relevant Juvenile Rules
of Procedure.

116 First, ARS 8 8-323(C), mrroring Juvenile Rule
33(A), authorizes the juvenile hearing officer to depart from
the formality of the general requirenents of referral and
petition and may conduct a hearing on an alleged violation based
upon “a witten notice to appear, including a uniform Arizona

traffic ticket and conplaint form that states, at a m ninum

8 In his supplenental brief, David contends that because

Article 6, Section 5 gives exclusive power to this court to
promul gate procedural rules, application of any procedural
scheme other than the Rules of Juvenile Procedure violates
Article 6 and the separation of powers provision of the
constitution, Article 3. David did not raise this argunent
below, nor in his petition for review. Therefore, the argunent
s waived. State v. Detrich, 188 Ariz. 57, 64, 932 P.2d 1328,
1335 (1997) (Defendant waived issue “by failing to sufficiently
argue this claimon appeal.”); State v. N rschel, 155 Ariz. 206,
208, 745 P.2d 953, 955 (1987) (“Failure to argue a claim
constitutes abandonnment and waiver of that issue.” (citing State
v. MCall, 139 Ariz. 147, 163, 677 P.2d 920, 936 (1983))).
Nevert hel ess, as we explain, the procedures outlined in ARS. 8§
8-232 do not conflict with the Juvenile Rules of Procedure.

10



the nanme and address of the juvenile, the offense charged and
the time and place the juvenile shall appear in court.” Second,
A RS 8 8-323(D), paralleling Rule 26(A), provides that the
matter may not proceed to disposition unless a parent, guardian,
or custodian appears with the juvenile at the tine of the
di sposition.® Third, a juvenile has the right to appeal to the
juvenile court from an order of a juvenile hearing officer.
A RS 8§ 8-325 (1999). This procedure conports with that set
forth in Rules 88 and 89 governing juvenile appellate procedure.

117 In addition, and perhaps nost inportantly, A RS. 8§ 8-
323(F) limts the sanctions the hearing officer may inpose. For
exanpl e, the hearing officer may not inpose jail tine. | nst ead,
the hearing officer may do any of the following: place the
juvenile on unsupervised probation, 8 8-323(F)(1); transfer the
citation to the juvenile court for further proceedings, 8§ 8-
323(F) (2); suspend or restrict t he juvenile’'s driving
privileges, 8 8-323(F)(3); order the juvenile to attend traffic
school or counseling, 8 8-323(F)(4); order the juvenile to pay a
nonetary assessnment or penalty, 8 8-323(F)(5); order the
juvenile to perform conmunity service, 8 8-323(F)(6); order the

juvenile to pay restitution, 8§ 8-323(F)(9); or reprimand the

o But “[ulpon a showing of good cause that the parent,
guardi an or custodi an cannot appear on the date and tinme set by
the court, the court may waive the requirenent that the parent,
guardi an or custodi an appear.” A R S § 8-323(D)

11



juvenile and take no further action, 8§ 8-323(F)(11). Mor eover
in Pima County, once the proceeding has concluded, the hearing
officer must forward copies of all citations along with his
findings and disposition to the juvenile court for review
Adm n. Order No. 2001-01 (Feb. 26, 2001). Because all possible
sanctions fall short of incarceration, we conclude that strict
application of the Juvenile Rules of Procedure, as argued by
David, is not required.

118 Instead, the procedures in § 8-323 provide the
flexibility recomended in the cormment to Juvenile Rule 33, yet
still afford a juvenile procedural due process simlar to that
provi ded by the Juvenile Rules of Procedure.

B.

119 Contrary to the State’s position, the Arizona Rul es of
Crimnal Procedure apply only to “crimnal proceedings in all
courts wthin the State of Arizona.” Ariz. R Oim P 1.1
(enmphasi s added). Because David is a juvenile, the allegations
against him are not crimnal offenses. See AR S. § 8-201(10)
(defining crim nal of f enses comm tted by juvenil es as
“del inquent acts”). Furthernore, an adjudication of delinguency
is not deenmed a crimnal conviction and does not inpose any
civil disabilities ordinarily resulting from a crimnal
convi ction. A RS 8§ 8-207(A) (Supp. 2003). Therefore, the

application of the Rules of Crimnal Procedure to a juvenile’s

12



adjudication in a proceeding brought under A RS 8§ 8-323(B)
conflicts with the plain |anguage of Rule 1.1. Thus, to the
extent the city court applied the Rules of Crimnal Procedure,
it erred.
V.
120 Neverthel ess, the State maintains that application of
the Rules of OCrimnal Procedure did not violate David s due
process rights in this case. In fact, the State argues that
affording David a jury trial gives him nore procedural due
process than do the procedures in AR S. 8 8-323 or the Rules of
Juvenil e Procedure. This argunment overlooks the ©policies
underlying the juvenile justice system
A

121 From the inception of the juvenile justice system
courts have recognized that juvenile cases involved special
interests that could not be adequately addressed by the adult
crimnal system In re Gault, 387 US. 1, 15 (1967) (noting
that the early refornmers of the juvenile system were “profoundly
convinced that society’'s duty to the child could not be confined
by the concept of justice alone”). The juvenile was seen as
essentially good and the idea of crine and punishnent was
abandoned. | d. The primary function of juvenile courts is
treatnent and rehabilitation. ld. at 15-16 (“The child was to

be ‘treated” and ‘rehabilitated” and the procedures, from

13



apprehensi on through institutionalization, were to be ‘clinical
rather than punitive.”). In contrast, the public policy of
Arizona’s Crimnal Code is “to condemm, correct, or deter
t ransgressi ons whi ch harm either i ndi vi dual or public
interests.” State v. Bly, 127 Ariz. 370, 371, 621 P.2d 279, 280
(1980) (citing ARS. 8 13-101). In addition, rehabilitation is
not an express sentencing policy of our crimnal code; rather
the policy is “[t]o inpose just and deserved puni shnent on those
whose conduct threatens the public peace.” I1d. at 372, 621 P.2d
at 281 (quoting AR S. § 13-101(6)).

122 In an attenpt to further the goals of treatnent and
rehabilitation of juveniles, courts in the past kept juvenile
proceedings less formal and initially forsook the “rigidities,
technicalities, and harshness” of the substantive and procedura
crim nal | aw. Gault, 387 U S at 15. Such infornal
proceedi ngs, however, were ultimately found to violate the
juvenile's right to due process. Id. at 19 (“Unfortunately,
| oose procedures, hi gh-handed nethods and crowded court
cal endars, either singly or in conbination, all too often have
resulted in depriving sone juveniles of fundanental rights that
have resulted in a denial of due process.” (quoting Paul S.
Lehman, A Juvenile’s Right to Counsel in a Delinquency Hearing,

17 Juv. Ct. Judges J. 53, 54 (1966))).

14



123 Consequently, the United States Suprene Court held
that the Due Process Cause applies to juvenile proceedings.
Schall v. Martin, 467 U S. 253, 263 (1984) (holding that
“certain basic constitutional protections enjoyed by adults
accused of crines also apply to juveniles”). A juvenile is
entitled, anobng other things, to notice of the charges, see
Gault, 387 U S. at 31-34; right to counsel, !® see id. at 34-42;
privilege against self-incrimnation, see id. at 42-57; right to
confrontation, see id. at 56-57; cross-exam nation, see id.;
proof beyond a reasonable doubt, see In re Wnship, 397 U S
358, 368 (1970); and protection against double |jeopardy, see
Breed v. Jones, 421 U.S. 519, 527-28 (1975). The Court did not
hol d, however, that a juvenile charged with crimnal conduct
nmust be treated in the same manner as a simlarly situated
adul t. Instead, the Court stated that “the Constitution does
not mandate elimnation of all differences in the treatnent of
juveniles.” Schall, 467 U S. at 263. Rat her, the Court noted,

“[t]he State has ‘a parens patriae interest in preserving and

10 If the proceedings will not result in the commtnent of the
juvenile to custody, the constitution does not require
appoi ntment of counsel. Gault, 387 U S at 41 (“We conclude

that the Due Process O ause of the Fourteenth Anendnent requires
that in respect of proceedings to determ ne delinguency which
may result in conmmtnment to an institution in which the
juvenile’'s freedomis curtailed, the child and his parents nust
be notified of the child s right to be represented by counsel
retained by them or if they are unable to afford counsel, that
counsel wll be appointed to represent the child.”) (enphasis
added) .

15



pronmoting the welfare of the child,” which nekes a juvenile

proceeding fundanentally different from an adult crimnal

trial.” Id. (quoting Santosky v. Kranmer, 455 U S. 745, 766
(1982)).
124 Thus, certain constitutional protections afforded

adults are not guaranteed to juveniles. For exanple, a juvenile
is not guaranteed the right to a trial by jury. McKei ver v.
Pennsyl vania, 403 U S. 528, 545 (1971); see also Ariz. R P. Juv.
Ct. 6 (Juvenile proceedings are to be conducted informally “in a
manner simlar to the trial of a civil action before the court
sitting without a jury.”). The task of the juvenile court,
t heref ore, is “to strike a balance — to respect t he
“informality’ and ‘flexibility’ that characterize juvenile
proceedi ngs, and yet to ensure that such proceedings conport
with the ‘fundanental fairness’ demanded by the Due Process
Cl ause.” Schall, 467 U S. at 263 (citing Breed, 421 U S at
531, McKeiver, 403 U S. at 543, and Wnship, 397 U S. at 366).
B

125 W conclude that the substantive and procedura
structure of AR S. 8§ 8-323 appropriately safeguards due process
rights, yet allows the flexibility necessary to pronote the
policies of the juvenile justice system As discussed above, a

juvenile hearing officer nust notify the juvenile s parent or

guardi an before disposition. A RS 8§ 8-323(D. And the

16



hearing officer has limted discretion as to what sanctions nmay
be i nposed. See ARS 8§ 8-323(F)(1)-(11). Finally, a
determ nation that the juvenile conmtted a delinquent act is
not considered to be a crimnal conviction. See ARS § 8-
207(A) (Adjudication of delinquency by the juvenile court wll
“not be deemed a conviction of crine, inpose any civi
disabilities ordinarily resulting from a conviction or operate
to disqualify the juvenile in any civil service application or
appointnment.”).

126 Consequently, we disagree with the State’'s assertion
that a jury trial provides nore protection for the due process
rights of the juvenile than does an adjudication before a judge.
Forcing a juvenile to be tried by a jury for the offenses for
which David was cited does not pronote the informality and
flexibility that the juvenile courts strive to achieve and
subjects the juvenile to the very stigma the |egislature sought
to prevent.

127 W therefore hold that a city court judge, sitting as
a juvenile hearing officer, cannot apply the Rules of Crimnal
Procedure and order a jury trial, but nust instead apply the

procedures of AR S § 8-323.

V.
128 The ultimate resolution of this matter wll depend
upon the status of David s case. If he has been tried and

17



convicted as an adult, the city court judge nust vacate the
convictions without prejudice. On the other hand, if the matter
is still pending, the judge nust process the matter under the
procedures set forth in A RS § 8-323. W therefore remand
this matter to the city court for further proceedi ngs consistent

with this opinion.

M chael D. Ryan, Justice
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